
3*/ t > ' ,COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON. D.C. 20548

DEC I15 1972

Dear Ir. Secretaryt

By letter of July 6, 1972, Xis Srah a. Spector, Chief, Litigation
en Claims gD h, Divisisu of f3us$ ess and dmimist'atIve Law, Office
of the Geeral consel. Dowtaet of EaIth, mdutat, and Welfare,
trammitted for api*Trupt1, acto under the lederal -ClAim. Collention
Act, 3 U.S.C. SSW953, en Uplamatln rteguation (4 cI iml.1-lO5.7)V
file ratim to clais by the D"ertet of ifealth, Idwetion, and
Volt. (MO against the we vYork state Department of sal servces

e ._ .1 g14l.7., And egaInat the Sm Jersey sehabilitatlos
Co_ is In the tat of $4,970. By letter of Zeptsinbii 7, 1972,
xi" Spector tnsmtted files reultin to elatI by = against the
leaayi.anis Duress of vocatial Imitlitati" to th inout of 436,456,.
and aast tho Peawylvam" Uqatuant of ?slU Welfar in the utut of
$1,363.

Section 221 of the Social Security Aet, as aended. 42 U.S.C. 41j/
autherise the Secretary of BIE to eater- Lto agremests providin for
th malkin of disability tht ir e States " t forth In
tht setlea* Smeti 221 proide la part, thatt

"(a) lahh Stats. wieh has am agreement with the
see""r obter this setio shall be ntitlW tw receive
frm dte (ederal Ol-Age and Survivor. Insurance and

lederal Disability Zneur*am Trust Funds, La advance or
by way of redborsomeat, as my be tfully agred upe,
the cot to the Stat& of carryin out the agreament nda
thi seetin. The Secretary aball frm time to tine certify
emh memat as Is necessary for tis purpose to th-e Wasaius
Treste, rtedued or increased, a the came may be, by any
g (for whish adjutmt herunder as set previmsly bere
mde) by which the t certIfied for sa prior prIA4
me greater or le1 than the amout which shoud he Vem
pa to the State under this subsection for sueh period;
m_ the Nanagin Trustee, prior to ait ov settlamast by
tke Omeral AmaomtbW Offle, shal make pAnt from the
Tmt Yans, at the tim or tlem, fixed by tbe Secretary,
In eecordeace with sach certificatn. * **

n(f) All movsy paid to a State under Mti section
sbel be used solely In the purposes for mbith It IS pi;

a/pm
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&W ay zoney so paid which Ls not used for such purposes
*hall be ratuIuod to the Treaomu roy the United States
for deposit In the Trust Pundit."

All of the instant clahms arise on the basis of wdit ezeptios talen
for -14jrges3le&*dLy earned but maot rorted by the respective State
&geuiel on advance or estimated ptymants made under setion 221(a) for
arius periods raung$ fro* July 1, 1954, to Juw $0, 1965.

2he facts relating to each clain ere largely thO ae. In each case
payments to the State agency undet secttion 2231 vrs commingled with other
funds under State control, derived from State and other Fodgral ources,
i.e.. s, ctio 221 payWent# Ueame zuersad -enera.Uy Into the total bal ace
of State funds. Under each State'au fiscal procedure,- a portion of the
total State fund balance Is placed in Interest beating accounts, while
the rmsinder is uaintalned in "open' or "'deand" acounts whia.do not
*em Interest. The State procedures do not idezI.y et portion of
such funds In terse of their speci.lbc sources. In view of the foregoing.
NEW apparutly z*4 at the oiqat of each claiz for Interest by applying
to th total Interest earned by ea:h Stato the ratio of section 221 pay-
meats to the total State fund balaces in both Interest and noninterest
bearing accounts. Ttus each claim represents an estimated pro gata; bare
of all Interest earned, based upon a formula treating section 221 payments
em attrilutable in part to nterest' beari&g accounts a;W In part to open
LOcount. SiL.1.Al Rsemoradwu of Jwu 3, 1964, from Ohe W USional

Auditr, KIm York, to this Chief,, J3£eld Branch, Division of Grant-in-Aid
Au4te.

ISch State egcy appealed the audit exeeption on-the ground that
section 221 paymants should be conwidered attributable entirely to the
wintws"t bearing actoum. The positions of the three States are set
forth in the files transmitted an17ollmwu

1. Exrpt -from a letter of July 17, 1963. from the Comptrollor of
the State of Viw York and the Com1Lsioner of Tax tion and Finance to the
gm York Covalsaioner of Social WVLfare;

"Apart from any legal quwsstios vhich may be involved,
this Federal Claim Is based upon the erroneous aasipt0on
tbat the balaces of such Fedaral grants were, and presently
are, a part of those State funds, *ad fumds under State can-
trolj, deposited in Interest busing time dposit open accounts
In banks throughout the State.. Such is not the fact.

.11-~-A '1-1... . c hn ...
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" is a tabu.,tion of the monthly balances La
th. funds of the State, Includiung those received from var-
ius 'Federal grants. After deducting 'the balane In the
State Employees' and Hfospit~al Employees' Ratirement Accounts
an Vell as thei balance In the Unw~zloymeut "Insurance Banef It
accountthe attached shedulte concluesively shows that at-all
tis the blances in the subject Federal grants vere sub-
ecantially Low than that portion of all funds on deposlt
on A dMamd basis and an which, of course, no interest is
received.

"As Joint custodians of these funds It wo determined,
as a matter of policy, that the total amount In deiand deposite,
both in checkin and so called dormant bank accounts, should at
all tines xceed the Federal grant balances. This was demded
necessary because of the patterns of cash flow fr these
funds of ederal origin, This Ukwiae becm an Important
factor in deteraing the maxtmm overall mount that could
be placed la Interest bearing time deposit open accounts."
(Underscoring In original.)

2. Excerpt from letter of.April 19,: 1965, from the Stit.*'.resurs.
of Nw Jersey. to the HEW .ACIonal Represeutative...

'"W Jersey the postin thait bas not "iested
Federal funds during th. periodl eovered by yor audit.
VWl it Ls true that Km Jersisy cantinglee aL funds In
ous treasury s}d hn followed the suggestions outlined by
the Couniss in on Intergauwwtal Rlations to- put to
wrk Idle fun", we have consJltently retained s dand
deposits more than $6 million daily. Thu includes all
Federal funds advanced and u"u ed for Federal progrs.

"It is our position that any tuds earning interest In
Kw Jersey £n-its Genwal. Tremsury represent State funds
only, All Federal funds are klpt in deaod balances."

3. Excerpt fr letter of Hay 22, 1972, from the General Counsel of
the P*slvaiA lDepartmet of Labor mid Industry to the Social Security
Co dssol ..

"The Pnnsylv StAte Treasurer has indicated that
the federal funds heretofore me'ntiow were I=Iuded in
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active bank account, balances. Active bank deposits
are not Interest bearing therfor, ou State asurer
advises us that the iltoice reidered by the United States'
Department of Dealth, 94ucatici and Welfare is not it order."

With respect to the Nw York position, the MU auditor responded that
the State had omitted certain payments by Federal agencies other than HEW
frow its calculation ofi7ederel fund balances; and that Inclusion of these
payments ivdicatod that total Federal fund balancs not infreuently"
eoeeded the Statws total balance for noninterest bearing funds. .:ma-

radui of June 3, 1964, from the HE4 Regional Auditor, Now York, sumra.
With, this exception, the factual psitloa taken by the States appear to
be uncontested. A sewrandum dated July 31, 1963, from the HEW Regional
Attarmy, taiozna IzI >to the Reglvml Auditor opt ad -the fol:owing 'Legal
position in the Now York case:

"* * * {Itts' naw wvel establLshsd that upxn receipt by a
state, Federal grants-in-aid become State funds Impressed
with a condition in the nature of a trust that such funds
be used for the purpose and in accordsnce with the require.-
seats of applicable Federal 1w,. In a long line of decisions
by the Comptrollr Central of (the United States, - hs bo ruled
that if in conection with its handling of such. funds, .interest
or earnings crue, irruspective of whether such earnIns are
described as Interest or by any other designation, all suh.
earnings become Impressed vith the same condition in the
nature of a trust as applied u the federally granted funds.
Such rulings make clear tbat upon receipt by a State, : ^ 
federally granted funds become State funds subject to estab-
1ished State procedures goveri4ng the handling of State funds,
except of course to the extent that anyFederal requirement
directs othervise. Suh federally granted funds are in tise
respect therefore e aingld With other State mmeys and are
not earmarked as Federal uzoneyn.

*. * C * *

"'o [applicable] provision of Federal law or revslation * C *
reqires that Federal funds be earuarked and mot commingled
with State funds for purposes of their deposit in banks or
other types of depositories.

"In viev of the foregoing, you are advised that no basis
exists for treating Federal funds as solely funds deposited

4-
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i di deposits under the ibove-described State proce-
dure. Under the above ruling* of the Comptrol.#r Goeral,
the Federal agencxies adinistering the grants Involved are
obligated to assure that Interest earned on such grants are
proportionately prorated and that such prorated share accrues
to the benefit of the United States Government."

The foregoing position was affirmed ina decision by the Social Security
Comissieoner dated Vebrusry 11, 1965, which is apparently followed for
all of the claim here involved. However, no attempt was made to collect
these clais pending consideration of legislation eventually enacted as
the Intergovernmental Cooperation Act of 1968, appraved October 16, 1968,
Pub. L. 90-577, 82 Stat. 1098, 42 U.S.C. 4201.t/

Section 203 of the Intergovernmental Cooperation Act, 42 U.S.C. 4213,17'
provides, in paert:

"* * * States shall riot: be held accountable for interest
earned on grant-in-aid funds, pending their disbursent
for program purposes.

Section 106 of the act, 42 U.S.C. 4201(6),V efines the terM "grnt-in-aid" ,s
to 4nclude, etf I,. payments to States under a fixed annual or aggregate *; .s

authorisation whiche:ither requires some aatchiwn on the part of the Stateas-g
or operates on a formula basis. Section l06(7)yp ctfli esci-rom
the defInition of grants-In-aid "payments to States or political subdivisions
s full reiabrsne t for tho costs Incurred in paying beaefits or furnish-

Ing servicas to persot s entitled thereto under Federal law'." In a letter
of Jaary 24 1969, to the then Deputy Director of the Bureu of the Budget,
3-146285(6),7V$ hl that the provision of section 203 of the act relieving
the States of the obligation to account for interet earned an grant-in-
aid funds applied retroactively,

An a result of enactuet of the Intergovernmental Cooperation Actfand
our decision of January 24X 1969, the original amounts of the instant claim
vore reduced by the elimination of interest claimed on grant-in-aid pay-
us. However, in an opinion dated April 29, 1969, the HEW GeneW
Counsel's Office took the position that payments to the States under act
tion 221 of the Social Security Act are not Srants-in-aid wuder section 106
of the Intergovermental Cooperation Act, but fall vithia the specific excep-
tion contained in section 106(7)as to payments in the nature of reimburse-
* et for services furnished by e Stes. Consequently, this opinion
contluded that recovery of interest earned on section 221 pAyments is not
foreclosed by section 203Nof the Intergovernmantal Cooperation Act.

.~~~~~~~~~~~~ 5-,:,
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Assuming but not decidng that. the States would be liable to repay
any interest earned s ection 2211-payments and that such liability would
not be affected by sacticn 20j'of the lntergovernental Coopeatiou Act,
vs believe that the fils tranitted fall to establish a factual basis
suffiicimt to -justify the conclusion that Interest wa actually earned on
the section 22 payments here involved.

As noted pr iounsly, the record with respect to each claim indicates
th4t section 22.1 payments were coauingled vith other fund* in the custody
of the respectiv States, and that each iBW claim represents a pro rata
share of the total Interest earn on funds held by each State. In this
respect, the instant factual eoutt is. similar to that considered in our
letter of June 2, 1964, B-153085,Vto the Comptroller of the Treas of
t. Stato of Tensve, wherein an audit by theDepartment of Agriculture
charged the State a pro rats share of interest earned on eminged Federal
payments made under the Hational Sehool lunch Program and the Special ilk
Program. Respondng to the Tennemssee Cmaptrollr' ruest to discus. the
matter, we stated in part:

"Likewia, ve have considered your contention that
ootwithstadidg the eonatglimg of Federal ad State funda

- in tate depowitory lbsc accounts, the funds vithdrmn
therefrom and invested at'latreat In copliance with State
Jv represented State funds only,. since t4 ,balances of

fund on open accounts. are nay times the total mounts of
Federal funds on deposit. We believe there may be reasoabie
basis for this view. That is, if it can be sboun ast a -matter
of fact that tbe State's 6presstd Investment policy excluded
from investment Federal grant funds, that the daily balances
of funds on open accounts in the State general fund accounts
vere in ees" of the emounts required by the State to meet
Its Commitments, including those pertaining to all State and
Federal great progra, and that the State would ntt have beea
required to maintain laner daily balances of funds but for
the Federal funds advanced grants-In-aid, we believe that
interest received by the State on the funds withdrawn there-
from for inveetmeut properly a-y be regarded as interest
received on State rather than Federal funds.* * *"

We went on to point out that twe mire allegation -that balances of open
accounts exceeded the total amount of Federal funds held by, the State miht
not of itself be sufficient to negate a clain for interest; and that resolu-
tion of the matter should be taken up with the Department of Agriculture.

-6-_
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We believe that the general approach Indicated in the portion of our
latter of Jun. 2, 1964, quoted aboe- that undear certain circnustances
interest earned on commiogled fundis held by the States is not, as a matter
of fact, attributable to the Tederal portion of such funide-applIes to the
instant caiza. EIawever, unliks the posture of our letter of June 2, we
are required by virtue of your submission to pass upou the merits oi these
claims. The facts presented with respect to the instant claims also differ
from those considered in our letter of June 2 since it appeared in the
latter context that both Tennessee ls and Pederal regulations required
that the Federal funds there involved be maintained in separate accounts.
on the other band, there l no ind.Lcatiou in the files transmitted here of
any obligatim on the part of the States to nainta sprate accounts of
sac tion 221 payments; Mroris there any 3 indIcttivu that: the aetion of the
States In comillng *ectiol 22. pxaymnts with other funds was Izproper
in any respect. WUile we have held that failure to require segregation of
Federal payments does not constitute waiver. of a claim for Intere"t an a
matter of lw, B-152505,Y/Jar 310, 1964, this fact does, of course,
affect the fact basis of such a claim. A-46031oJul 25, 1941.

Turning to the circum wtas Presented with r"pect to the-instant
claim, it *sees clear that, in the absence of any iWdcation of dereliction
or Improprety on the part of the States In commingLing section 221 payments,
the Federal Covernment mut ame the burden of esitablishing a factual .

basis for attributing interest earmed on State funds generally to such
payments. This Is true even if the States are to be regarded as "tzustee":
of och payments. Cf, 45 Ai. Jur. 2d, Interest Jd Uy, section 44,
pege 47. Since thee. comingled paents have lost their Identity, there
is obviously no direct evidence in this regard. On-the other hand, we
believe that the previously quoted responses submitted to UE by eacb of
the three States here luvolved may fairly be read to empress the position
that, as a matter of State policy, section 221 payments are mot invested
in Interest baaritg accounts. The lay rebuttal offered by HEW is that
in the case of Nw York, State officials omitted certain Federal funds from
calculations showing that total fuds held: in noninterest bearing accounts
always exceeded total Federal payments held by that State. Art from the
fact that the specific nature of the omitted Federal payments is not dis-
closed, this is it moat a minor inconsistency insuficient to justify the
conclusion that the No 5York officials' statment as to the general nature
of Its fiscal policies is incorrect.

IvjIev of the foregoing Ve conclude that the facts presented are
insufficient to establish any liability on the part of the three States

-7-~~~~~~~-.
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for the repayment of interest allegexily earned on aection 221 payments;
and we return harwith the casfe files vithout action.

In closing, we note that the procedures which gave rise totha instant
matter have apparently been altered since 1965 by te -utilization of
lettere-of-credit in Ueu of actual advance. of sectiot '221 payments'
thereby ainimizing the loss of interest to the Fediral Goy t. See
Treasury Department Circular go. 1075; 31 CPR, Part 205. aThe advtages
of this approach were recognized in the Sonait report-on the Intergovern-I
wwtal Cooperation Act, S. Rept. No. 1456, 90th Cong., 2 sas., page l 15.
Accordingly, It appears that this problem will not be a recurrent one.

Sincerely Yours 

- De Comptroller, General
: of the: United Ssate.

Enclosures
t~~ ~~ ~ ~~~~ I° . - e2SV9Z3I z .

The Noaorsbl..o..2
The Secretary of Health, Education, ; cw

gad Welfare'.ukkIa)
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